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GENERAL COMMENT

September 20, 2017 was the 100th anniversary of 
the Canadian income tax. We start 2018 by looking 

we have made in a hundred years, and the nature 

the nature and meaning of taxes, the constitutional 
authority to levy them, and the analytical framework 

NATURE OF INCOME TAX LAW

We tend to think of income tax a recent invention of 
governments. That is because both Canada and the 
United States introduced taxes at about the same time 

taxes have a much longer history.
Historically, taxes had considerable religious 

Florence, where the fresco Rendering of the Tribute 
Money
income tax.

Modern income tax systems are less religious, and 

everything from tea to legal documents, and gave birth 
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extensive treatment of the subjects covered. This newsletter 

and readers should not act on the information contained in 

Publications Mail

However, income tax law has evolved from being 
a revenue generator, and is now also concerned with 
social, economic, and income redistribution. Tax 

of the Canadian income tax system, we should 

Income 
Tax Act

amendments to the Income Tax Act, announced on 
December 13, 2017, dealing with the tax on shifting 
income (TOSI) are a testimony to the style of 

as it is, and not with the one that they wish had 

severe sanctions. Advisors must advise, litigators 
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litigate, and judges adjudicate, on uncertain, 

that is well beyond the reach of middle-income 

of any reversal.

THE MEANING OF TAX

every facet of our lives.
The Income Tax Act Act

contexts, their common theme is that taxes are an 
enforced contribution that a state levies by virtue 

the common element of all taxes is that they are 
in invitum — 

Canadian Constitution divides the authority to 

to raise money by any mode or system of taxation. 

or tax and on whom the burden falls.

levies to determine their meaning. Since all taxes are 

statutes by calling them by gentler names to lessen 

McGuinty of Ontario introduced the Fair Share 

Health Care Levy (FSHCL), and in 2004, a health 

Similarly, the United States enacted the Patient 
Protection and Affordable Care Act (2012) (which 

the Internal Revenue Service if they did not obtain 

unconstitutional if read as a command. However, the 

a tax on those without health insurance. Hence, the 

substance it was a tax. In fact, Obama Care was saved 
because it was a tax.

determining the legal character of the levy. Exactions 
may not be taxes even when labeled as such, and be 

determine its character.

buying goods and services, or engaging in an activity. 

something that is considered harmful and, in most 

wrongful act.

substantial revenues for governments, but are also 
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for health reasons. In contrast, governments use 

excessive concern for health.
Thus, every tax is in some measure regulatory in 

BEHAVIORAL FINANCE

All laws are behavioral. Tax laws invite behavioral 

take more than one-half of one’s earned income, it is 

tax, and move their income to low tax jurisdictions.

reduce tax leakage and revenue loss, sometimes 

of tax law. However, now, governments also use tax 

income. Hence, the Canadian individual tax return 

and redistribution of income. No other statute serves 

BADLY DRAFTED

The Income Tax Act is badly drafted. The statute 

Act — no matter 
its length — should be a single self-contained 

The comments of a member of the British 

1889 would also fairly describe the Canadian Income 
Tax Act today:

abound in every sentence and an air of evil hangs 

The notion that only Parliament enacts tax legislation 
is the bedrock of our constitutional history. It does 

understand the legislation that they enact. That is left 
to the bureaucrats, who advise the Minister of Finance, 

They do so in obscure language. As Mogan J. of the 
Act:1

economy of words or language. One may well ask 

Shorn of its technical language, however, the 
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the rationale is there for those who search for it. 
As Frankfurter J. said:2

read in the light of other external manifestations of 

THE BASIC QUESTIONS

1. What is the law?
2. Why is the law?
3. How does it function?

determine its rationale.

are deferential, at least on the surface, to the words 
that Parliament enacts. However, every judicial 

of different meanings. In Hewlett-Packard (Canada) 
Co. v. Canada,3

the Tax Court did not think that most Canadians would 
describe large resort hotels with a range of modern 

Judges, consciously or unconsciously, may inject 

said in his classic work, The Nature of the Judicial 
Process (1949):

and habits and convictions, which make the man, 

Ultimately, judges are lawmakers. Hence, in tax 

his or her judicial history before arguing a case.

HISTORICAL BACKGROUND

followed the Carter Commission , culminating 
in the current version of the Income Tax Act, which 
came into effect on January 1, 1972. Since then, 

with it under threat of severe sanctions for non-

of the Canadian Bar Association and the Canadian 
Institute of Chartered Accountants, in addressing 
the House of Commons Committee on Finance and 
Economic Affairs, said:

we are looking at today and understand how these 
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fallen down to the bottom of the various objectives 

of the Technical Committee on Business Taxation 
4

SOURCES OF TAX LAW

• The Income Tax Act,
• 
• 
• 

The courts do not formally enact tax law. The 
constitutional doctrine is that only Parliament and the 
legislatures can enact tax law. However, the courts 

Canada also has a large, and ever increasing, 
number of bilateral tax treaties with other countries. 
These treaties are enacted into Canadian law by 

domestic law.

The Canada Revenue Agency also issues various 

administrative views. They serve as the basis for 

circulars, rulings, and comfort letters are not law. 

R. v. Nowegijick, 

determinative but are entitled to weight and can be 

Similarly, in Mattabi Mines v. Ontario (Minister of 
Revenue)

understanding of the legal effect of administrative 

the latter are not authoritative sources for the 

However, the resolution of statutory ambiguity by 
reference to the CRA’s administrative views in its 

would confer de facto rule making authority on the 
Minister, which would be contrary to the fundamental 
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TAXPAYERS

• 5

• 
• 7 and
• 8

as 
if 
of income in their tax returns. The rules that govern 

taxation, tax leakage and tax avoidance.

THE INCIDENCE OF TAXES

Tax law is a combination of constitutional, statutory, 
and case law. The Canadian Constitution allocates the 

legal incidence of the tax.

9, the income10 on which the tax is 
11.

The economic incidence of a tax falls on the 

burden. The economic incidence of a tax may be 

is on the ultimate consumer who buys the goods or 

burden of taxes. The ultimate economic incidence 

contractual arrangements (labour contracts) and 

makers and legislators to evaluate both the legal and 
economic incidence of the taxes that they enact to 

THE AUTHORITY TO TAX

DIVISION OF POWERS

Democratic societies cherish the rule of law and 

far back as Magna Carta (1215).

the Constitution and legislative traditions determine 

Section 53 of the Constitution Act, 
12

originate

The Constitution13 divides the authority to 

under subsection 91(3) to raise money by any mode 
or system of taxation. Subsection 92(2) allows the 
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direct 

the distribution of income.

legislative body can delegate the details of taxation to 
another body, it must do so in unambiguous language 

14 However, neither 

15

This dual authority to levy income taxes results in 
differential income tax burdens in various regions in the 
country. The income tax burden for Ontario residents, 

The Income Tax Act,
Income Tax 

Regulations 
the Act but only through a Bill introduced in the 
House of Commons. In contrast, Regulations are 
enacted by Orders–in-Council, which are essentially 
determined by the Cabinet.

by concealing its real objectives. In economic terms, 

The distinction between direct and indirect taxes is 
more rigid and formalistic in legal terms than it is in 

Mill stated the distinction between direct and indirect 
taxes as follows:

another way of saying that the substance of the levy 

considered as direct taxes.17

Atlantic Smoke Shops Ltd. v. 
Conlon:18

reference in his judgment in the Fairbanks’ case 

as relieving the courts from the obligation of 

Hence, we look at the legal incidence of a tax, not 
its label, to determine its constitutional validity.19

may, however, also be an indirect tax under the legal 
incidence test. As Iacobucci J. said in Ontario Home 
Builders’ Association:20

The tax may be an annual, recurring assessment, 
or a one-time charge... Although landowners, like 

to someone else or otherwise avoid taxation, this 
desire or ability does not transform the direct 
nature of the tax into an indirect one... the case 
law reveals that land taxes are generally direct 
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a tax on land by itself from being treated as an 

direct and indirect taxes as narrow and rigid. Indeed, 

economic issue. Nevertheless, in constitutional law, 
Mills’ distinction between the two forms of taxes 

21 and is now considered the 
22

RESTRAINT ON POWERS

Section 125 of the Constitution Act, 

23

from federal taxation. The restraint on the federal 
government is, however, broader: section 125 

Constitution Act,

24 The 
25

on the transaction itself. The immunity would be 

in personam in rem

is involved in commercial activity. In Professor 
Hogg’s words:

governmental activity. The section is not limited to 

The determination of whether the substance of 
legislation constitutes taxation or the exercise of a 

administration.
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